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Attorney and Client— Champerty— What Constitutes. 

An agreement between client and attorney, by which, in considera- 
tion of an assignment to the attorney of a judgment obtained by him for 
the client, the attorney agrees to render legal services in an effort to 
collect the judgment, to advance costs and expenses in the first instance, 
one-half to be repaid by the client in case of failure, and the net proceeds 
of the judgment in case of success to be equally divided, is not without 
consideration, nor unlawful on the ground of champerty, and, if other- 
wise valid, will be enforced. 

Opinion by Spear, C. J . 
Agreements for Compensation between Attorney and Client. 
I. The English Rule. — In Ken- in practice bounded only by his own 
nedy v. Brown, 13 C. B. (N. S.), 677, sense of duty ; and he may have to 
there was directly presented the speak upon subjects concerning 
question whether the express prom- the deepest interest of social life, 
ise of the client to pay the advo- and the innermost feelings of the 
cate for his professional services human soul. The law also trusts 
constituted a legal obligation, and him with a power of insisting on 
the Court decided that it did not, answers to the most painful ques- 
though it was admitted that such a tioning, and this power, again, is 
promise made with an attorney for in practice, only controlled by his 
his services, or even with a barris- own view of the interests of truth, 
ter in connection with services other It is of the last importance that the 
than those of advocacy in litiga- sense of duty should be in active 
tion, could be enforced. The rea- energy proportioned to the magni- 
son for the rule was thus expressed tude of these interests. If the law 
by Chief JusticeERtE : The advo- is, that the advocate is incapable of 
cate " is trusted with interests and contracting for hire to service when 
privileges and powers almost to an he has undertaken an advocacy, his 
unlimited degree. His client must words and acts ought to be guided 
trust to him at times for fortune by a sense of duty, that is to say, 
and character and life. The law duty to his client, binding him to 
trusts him with a privilege in re- exert every faculty and privilege 
spect of liberty of speech which is and power in order that he may 

1 Reported in 31 N. E. Rep., 747. Decided June 20, 1892. 
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maintain that client's right, to- 
gether with duty to the Court and 
himself, binding him to guard 
against abuse of the powers and 
privileges entrusted to him by a 
constant recourse to his own sense 
of right" 

II. The American Rule. — In 
nearly all of the States the doc- 
trine thus laid down is held to be 
inapplicable to the social condi- 
tions of this country and not a part 
of our inherited jurisprudence. See 
the note of Judge Mitchell to Ken- 
nedy v. Broun, supra Am. Law Reg. 
{N. S.) ( 372. A representative case 
is Bayard v. McLane, 3 Harr., 219, 
where it is said by the Court : " The 
English doctrine on this subject is 
founded on considerations of pub- 
lic policy, which, in general, is one 
of the most uncertain and therefore 
unsafe grounds of legal judgment. 
Doubtless where the policy is clear 
it is good ground of decision, but 
like all arguments ab convenienti, 
of which it is one, the weight, and 
even the existence of the inconve- 
nience may be doubtful, or may be 
counterbalanced by a greater incon- 
venience on the other side. (Ram. 
on Legal Judgment, 57.) Itisalsoan 
unstable ground of judgment, vary- 
ing with the conditions of the same 
community, and applicable only 
to communities similarly situated. 
The policy of the law springs out 
of the condition of the people who 
are to be bound by it. In England 
it has been deemed against public 
policy to permit counsel to con- 
tract with their clients for compen- 
sation, first, because of some vague 
notion that it would be against the 
dignity of the profession to demand 
fees; and, secondly, from the ap- 
prehension that clients might be 
oppressed by such bargains ; yet, 
whatever is the theory, we know 



that, in point of fact, the counsel 
does take fees under the polite 
name of honoraria ; nay more, that 
being unable to recover anything 
by the aid of law, he requires the 
cash in hand before he opens his 
month in the cause. Is there no 
doubt about the policy of a princi- 
ple that operates thus? Is there 
less danger of oppression of the 
client in requiring payment of the 
money down, than by taking his 
contract or bond? The lawyer in 
either case makes his own terms, 
which the client either agrees to 
or employs another. But the poor 
suitor may not have the present 
means of payment, and this policy 
may deprive him of counsel. He 
may have credit — credit founded 
even on his rights in the suit which 
he is about to prosecute — credit 
especially with the lawyer, who un- 
derstands those rights; but for 
want of money to pay down in ad- 
vance, the courts of justice may be 
effectually closed against him. His 
rights are nothing unless he can 
have the means of enforcing them." 
But it is to be noted that the Eng- 
lish rule, drawing a distinction be- 
tween attorneys and advocates, has 
been recognized in New Jersey. In 
Schomp v. Schenck, 40 N. J. Law, 
195, it was said by the learned judge 
who delivered the opinion, "The 
American decisions on the subject 
have not been overlooked, and it is 
quite understood that the weight of 
such decisions is in favor of consid- 
ering the English doctrine relating 
to this topic, even as it relates to 
advocates, as obsolete and inappli- 
cable to the times. All I wish to 
say is that I cannot concur in this 
view, for the rule in question has 
always flourished in full vigor as a 
part of the common law, and has 
never, during any interval of time, 
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fallen into disuse ; and that, as its 
only foundation was its supposed 
efficacy in sustaining the honor- 
able standing of the advocate, I can 
by no means admit that such arule 
is alien to the professional ethics of 
this country. The principle that 
the advocate cannot stipulate with 
his client for his perquisites is one 
of the established customs of our 
inherited jurisprudence, and is en- 
tirely consistent with our social 
conditions, and therefore, in my 
opinion, is not to be eliminated ex- 
cept by legislation." 

III. Contingent Fees. — Assum- 
ing, then, the validity of an 
express contract between the at- 
torney or counsellor-at-law and 
his client for the payment by 
the latter for professional services 
to be rendered by the former, we 
turn to examine those cases where 
the contract is for the payment of 
contingent fees. Such contracts are 
always jealously scrutinized by the 
Court on account of the confiden- 
tial relations of the parties, and no 
unconscionable bargain will be sus- 
tained; but, on the other band, 
when made in good faith, without 
suppression of facts or exaggeration 
of apprehended difficulties, and the 
compensation stipulated for is rea- 
sonable, they will, in the Federal 
courts, and, it is believed, in those 
of all the States except Tennessee, 
he enforced as not oppose to public 
policy." Ex parte Plitt, 2 Wall., 
J r -> 453 ; Wylie v. Coxe, 15 How., 
415 ; Wright v. Tibbits, 1 Otto, 252 ; 
Jeffries v. M. L. Ins. Co., no U.S., 
305 ; McPherson v. Coxe, 6 Otto, 
404 ; Post v. Mason, 91 N. Y., 539 ; 
Dahms v. Sears, 13 Or., 47 ; Perry 
v. Dicken, 105 Pa., 83 ; Kusterer v. 
Beaver, 56 Wis., 471; Walker v. 
Biety, 24 La., 349; Whitbead v. 
Ducker, n S. M. (Miss.), 98 ; Quint 



v. Ophis, 4 Nev., 305; Christy v. 
Sawyer, 44 N. H., 98; South v. 
State, 17 Ark., 608 ; Backus v. By- 
ron, 4 Mich., 535 ; Bent v. Priest, 
10 Mo. App., 543 ; Jewel v. Neidy, 
61 Iowa, 235 ; Stansell v. Lindsay, 
50 Ga., 360 ; Newkirk v. Cohen, 18 
111., 449 ; but in England they have 
been held void under the statutes 
against maintenance, Earle v. Hop- 
wood, 9 C. B., 566. 

Contracts to pay contingent fees 
for professional services in prepar- 
ing and advocating just claims 
against the government have also 
been supported in this country. 
Stanton v. Emery, 3 Otto, 548 ; Tay- 
lor v. Bemiss, no IT. S., 42. 

Bnt contracts for lobbying are not 
recognized as professional services 
of a legitimate character and are 
void. Trist v. Child, 2t Wall. 450. 
Where, however, the contract 
provides that no compromise or 
settlement of the case shall be made 
without the consent of the attorney, 
it has been held in some of the 
States that such a condition is con- 
tra bonos mores, and the contract 
void. Wukley v. Hall, 13 Stanton 
Ohio R., 175; Taylor v. Gilman, 58 
N. H., 417; Boardman v. Thomp- 
son, 25 Iowa, 487. 

Though in others, such condition 
has been held not to be against 
public policy. Hoffman v. Vallejo, 
45 CaL, 564. 

But a receiver of a national bank 
has no power to contract to pay a 
contingent fee (Barrett v. Henri- 
etta Bk., 78 Texas, 222), nor a mu- 
nicipal corporation (County of 
Chester v. Barber, 97 Pa., 455), nor 
county commissioners (Piatt v.Ger* 
rard, 12 Neb., 244). 

IV. The Effect of the Rules 
against Champertry on Contracts 
between Attorney and Client.— 
Such seems to be the law bearing 
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on contracts between lawyer and 
client outside of the doctrine of 
champerty, and it is now proposed 
to briefly examine how far in this 
country they are effected thereby. 
Blackstone defines champerty as 
' ' a species of maintenance and 
punished in like manner; being a 
bargain with a plaintiff or defend- 
ant camputn partice, to divide the 
land or other matters sued for be- 
tween them, if they prevail at law; 
whereupon the champertor is to 
carry on the suit at his own ex- 
pense," while Hawkin's definition, 
followed by Coke and Sir William 
Grant, is "the unlawful mainte- 
nance of a suit in consideration of 
a part of a debt or other thing in 
dispute." 

The English cases adopt the defi- 
nition of Hawkins, Stanley v. Jones, 
7Bing., 369; Sprye v. Porter, 7 El. 
& Bl., 80; In re Attorneys and So- 
licitors Act, 1 Ch. Div., 573. 

Champerty so defined has been 
declared part of the common law 
of Massachusetts (Lathrop v. Bank, 
9 Met., 491; Ackert v. Barker, 131 
Mass., 436, but held not to apply 
to contracts to prosecute cases be- 
fore Court of Claims. Murray v. 
Sprague, 148 Mass., 18), Indiana 
(Scobey v. Ross, 13 Ind., 177, and 
it applies to contracts to prosecute 
cases against the government, Co- 
quillard v. Bearss, 21 Ind., 479), 
Kentucky (Davis v. Sharron, 15 B. 
Mon., 64, though a contract for a 
fee equal to one-quarter of the value 
of land recovered by suit, not to be 
paid until land should be sold was 
held not champertous in Ramsey v. 
Trent, 10 B. Mon., 341), and North 
Carolina (Martin v, Amos, 13 Ire., 
201), and contracts by which the at- 
torneys are to be paid for their servi- 
ces a part of the money or thing 
recovered are there held void, irre- 



spective of who paid the expenses 
of the suit. These cases hold that 
the mode of compensation constitu- 
tuted at common law the gist of the 
offence. To this group should be 
added Tennessee by whose code, 
(S 2450, it is provided, "No party 
plaintiff or intending to be plain- 
tiff to a suit at law or in equity shall 
promise or agree to pay or give any 
greater or less sum of money or any 
greater or less part of the thing lit- 
igated upon any contingency or 
upon the event of the suit," and 
probably Alabama (Elliott v. Mc- 
Clelland, 17 Ala., 206), District of 
Columbia (Stanton v. Haskin, I 
McArthur, 558), New Hampshire 
(Butler v. Legre, 62 N. H., 350}, and 
Maine, since there is no statute in 
that State governing the matter, 
and it has been decided that what- 
ever was part of the common law 
of Massachusetts before the sepa- 
ration of Maine from that State is 
part of the law of Maine to-day un- 
less changed by legislation (Hovey 
v. Hobson, 51 Me., 62), though 
these cases have not in so many 
words approved of Hawkin's defi- 
nition. 

Each of the following States has 
declared that only the modified rule 
against champerty as defined by 
Blackstone is part of its common 
law and therefore contracts by an 
attorney for a contingent fee out of 
the avails of the suit have only been 
held void where the attorney has 
agreed to pay the costs: 

Delaware (Bayard v. McLane, 3 
Harr., 139), Georgia (Moses v. Bag- 
ley, 55 Ga., 283), Illinois (West 
Park Corns, v. Coleman, 108 111., 
591), Iowa (Jewel v. Neidy, 6r Iowa, 
299) Missouri (Duke v. Harper, 66 
Mo., 51), Mississippi (Moody v. 
Harper, 38 Miss., 601), West Vir- 
ginia (Anderson v. Caraway, 27 W. 
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Va., 396), Virginia (Nickels v . Kane, 
82 Va., 309), Wisconsin (Allard v. 
Lamirande, 29 Wis., 502), Kansas 
(Aultman v. Waddle, 40 Kan., 195), 
and Ohio (for such seems the effect 
of the decision in the case at the 
head of this note). 

And to them should probably be 
added South Carolina (Hand v. R. 
R. Co., 21 S. Car., 182), Maryland 
W. U. Tel. Co. v. Semmes & Clark, 
73 Md., 19), Oregon (Dahms v. 
Sears, 13 Or., 47), Nevada (Gruber 
v. Baker, 20 Nev., 468), and Rhode 
Island (Martin v. Clark, 8 R. I., 
389, and see note to Orr v. Tanner, 
17 Am. Law Reg., 759), though the 
position of the Courts of these is 
not clearly defined. 

These cases hold that at common 
law the gist of the offence was the 
maintenance, the unlawful med- 
dling in another's suit which was 
supposed to suppress justice and 
truth, or at least to work delay, and 
the agreement to do this for a part 
of the thing in suit was an aggra- 
vation of the offence, because of its 
violation of the rule of common 
law that choses in action are not 
assignable, to support which the 
doctrine of maintenance was adopt- 
ed. " And upon no other reason, ' ' 
says Judge Harrington, in Bay- 
ard v. McLane, 3 Harr., 209, "can 
we conceive why a bargain for a 
part, or the whole of a thing in suit 
(independently of the maintenance) 
should have been an offence at 
common law. Grant that no such 
evils flow from the selling a thing 
in action; grant that such a sale is 
proper, and may be upheld and en- 
forced by the law; and what con- 
ceivable reason is there for saying 
that a bargain to give a thing in 
suit, for lawful aid of counsel in the 
prosecution of such suit, is itself 
unlawful. But this rule of the com- 



mon law has long gone into disuse 
even in the English courts; if any 
traces of it remain, it is only for the 
purpose of giving form to certain 
kinds of actions. In this country 
the rule is actually reversed. The 
laws of alienation in respect to 
every species of property promote 
its transfer as more consistent with 
the condition of things in action, 
or of part of a thing in suit, may be 
made; and, by the common law, it 
is lawful for attorneys and counsel 
in the regular exercise of their pro- 
fession, to maintain the suits of oth. 
ers. If the services, therefore, be 
lawful, and the mode of compensa- 
tion be now lawful, how can such a 
contract be champertous and un- 
lawful?" 

Referring to the English statutes 
against champerty which were 
passed in the reign of Edward I., 
and seem to have introduced a new 
feature into the definition of cham- 
perty, Judge Harrington contin- 
ues, " The evil which they were de- 
igned to meet was the conveyances 
of pretended titles by those who 
were unable and unwilling to incur 
the expense of prosecuting them, 
to men of wealth and power who 
should carry on the prosecution at 
their own expense and divide the 
proceeds. It was a maintenance not 
only by influence and power, but 
by the actual means of conducting 
a suit; and that on a contract for a 
part of the thing in action, which 
by the common law itself was un- 
lawful. Hence, says the statute 
champertors be they that move 
pleas and suits or.cause to be moved 
either by their own procurer or by 
others and sued for at their proper 
cost, for to have part of the land in 
variance or part of the gains. This 
important ingredient of paying or 
contributing to the expenses of the 
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suit seems ever since to have been 
regarded as essential to constitute 
the offence of champerty. * * * 
The payment of the expense is no 
part of the business of a lawyer 
under our practice. In so doing, 
he acts out of his character as a 
professional man and maintains the 
suit in a way which that character 
does not justify. But so long as his 
contract stipulates only for such 
services as he may lawfully render 
without being guilty of mainte- 
nance, it is not vitiated on any 
ground of champerty, because those 
services are to be requited out of 
the thing in suit, which by our law 
is a proper subject of contract" 

Except in the cases specified by 
paragraphs 73 and 74 of its code, 
the doctrine of champerty has 
been repudiated in New York as 
not part of the common law of that 
State: Coughlin v. R. R. Co., 71 
N. Y., 443- 

In Louisiana, the English Com- 
mon Law not being part of its 
jurisprudence, the matter is regu- 
lated by Article 2624 of its code. 

In Michigan, by provision of H. 
and S. Code, paragraph 9004, and 
in Minnesota, Gen. St, 1878, c. 67, 
\ 1, attorneys and clients are al- 
lowed to contract as they please as 
to compensation, and this provision 
has effectually done away with the 
doctrine of champerty in those 
States: Whildey v. Crane, 63 Mich., 
720; Canty v. Lattimer, 31 M., 239. 
The courts of Texas : Bentinck v. 
Franklin, 38 Texas, 58; California: 
Matte wson v. Fitch, 22 Cal., 86; 
New Jersey: Schomp v. Schenck, 
40 N. J. L., 195; and apparently 
those of Arkansas: Lytle v. State, 
17 Ark., 608; Vermont: Danforth 
v. Streeter, 28 Vt, 490; Connecti- 
cut: Richardson v. Rowland, 40 
Conn., 565, and note to same, 14 



Am. Law Reg., 78; and Pennsyl- 
vania (for the suggestion thrown 
out by Paxton, J., in County of 
Chester v. Barber, 1 Out., 463, 
seems to have been confirmed by 
the decision of Munna's Appeal, 
127 Pa., 474, where a contract by 
an attorney to raise up an adminis- 
tration, pay all the costs of suit 
and divide the gross proceeds re- 
covered was sustained), have in 
effect declared that the common 
law doctrine of champerty, so far 
as it applies to contracts between 
lawyer and client, forms no part of 
the law of those States. 

The reasons for so holding are 
thus set forth in Matthewson v. 
Fitch, supra : " There is no statute 
upon the subject in this State, and 
we have no doubt that the Legis- 
lature of 1850, when it adopted the 
statutes which were deemed neces- 
sary to organize the legal system of 
the State by omitting to enact any 
such statute, acted in the spirit of 
the decisions which hold such laws 
inapplicable to this country, and 
with the direct purpose that there 
should be no law relating to the 
subject In our judgment in the 
absence of such a statute, the of- 
fence of maintenance is unknown 
to the laws of this State." 

Chief Justice Beasi,ey, in deliver- 
ing the opinion of the Court in 
Schomp v. Schenck, supra, ex- 
pressed himself thus : " It appears 
to me safe to say that, upon exam- 
ination, any inquirer into this 
branch of jurisprudence will be 
satisfied that the entire doctrine of 
maintenance was the product of a 
state of society very different from 
that which now exists or has ever 
existed in this State. 

"The truth is, there is the best 
reason for believing that the entire 
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law of maintenance, regarding it as 
an intelligible subject, is the crea- 
tion of the English statutory law 
and of the judicial constructions of 
such law, and the consequence is, 
that when this set of Acts was de- 
signedly left out of our statute 
book, there existed no rational 
ground for the contention that any 
part of this law of maintenance in 
any form remained in force in this 
State." 

In most of the States it has been 
held that even though the special 
contract between an attorney and 
his client be void for champerty, 
he does not on that account forfeit 
his claim to compensation for his 
services, but may recover the same 
on a quantium meruit: Weeks on 
Attorneys, I 345, and cases there 
cited. 

But the contrary was held in 
Grell v. Levy, 16 C. B. (N. S.), 73- 
See also Halloway v. Lowe, 7 Port. 
(Ala.), 488, and Lowe v. Hutchin- 
son, 37 Me., 196; Davis v. Sharron, 
15 B. Men. (Ky.), 64. 

It is to be observed that the law 
against champerty has never for- 
bidden an attorney to advance 
money for incidental costs : Lewis 
v. Samuel, 8 Q. B., 485; but see 
New York Code, ? 73, 74, which 
forbids an attorney to make any 
loan or advance or agreement to 
loan or advance as an inducement 
to place in his hands any claim for 
collection. 

After suit ended, an assignment 
by client to attorney of part of the 
judgment recovered in payment of 
his fee will not be avoided even 
though made in fulfilment of a 
champertous contract : Rose v. the 
Railroad Company, 55 Iowa, 691. 

It is worthy of note that the 
variance in the decisions on the 
subject of champerty, in the States 



where that doctrine is recognized at 
all, is due solely to whether the de- 
finition of Hawkins or that of 
Blackstone is accepted as cor- 
rectly stating what was the common 
law of England on the subject, so 
that there is but little discussion as 
to the wisdom of such a rule under 
present conditions in the United 
States. The ground-work on which 
all these decisions rest being that 
the doctrine is part of the inherited 
jurisprudence of the State, it is un- 
likely that they will be modified, 
and if a change in the law is de- 
sirable, it must come from the 
Legislature. Viewed simply as a 
measure of public policy, consid- 
ered in its relation to contracts be- 
tween lawyer and client, opinions 
would probably differ as to its 
utility. Given the business and 
social relations found to-day in the 
United States, the doctrine seems 
to the writer both out of time and 
out of place. With an upright 
judiciary, there is small incentive 
to the lawyer to waste either time 
or money in the prosecution of un- 
just claims, and under the jealous 
scrutiny of the court to which such 
contracts are subject, the danger to 
the client from an unconscionable 
bargain is inconsiderable. Cer- 
tainly the client is not the less well 
served if the efforts of his attorney 
be stimulated by his pecuniary in- 
terest in the case, and though the 
attorney may in rare cases be 
thereby tempted to forget the fidel- 
ity he owes to the court, yet it is 
questionable whether the prohibi- 
tion of such contracts lessens their 
number, and there are other meth- 
ods of preserving the honor of the 
bar than by putting its members 
under this disability. 

To the credit of the profession be 
it said that despite such laws a 
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necessitous client is seldom forced 
to abandon a just claim for lack 
of means to prosecute the same; 
though their existence makes it 
possible for an ungrateful client to 



defeat a just claim for services ren- 
dered ■without the certainty of re- 
ward. 

H. Gordon McCouch. 



Garcelon et al. v. Tibbetts. 1 Supreme Judicial Court 

of Maine. 



Real Estate Broker— Commissions and Compensation. 

To entitle a broker who has been employed to sell real estate to com- 
missions, he must produce a purchaser ready and willing to enter into a 
contract on the employer's terms. 

This implies and involves the agreement of buyer and seller, the 
meeting of their minds, effected through the agency of the broker; and 
if through their failure to come to an agreement, the contract of sale is 
not consummated, he is not entitled to commissions, nor any recompense 
for the time and labor he has spent. 

When a broker is authorized to sell a certain piece of real estate for 
a specified sum, but nothing is said as to the kind of a deed to be given; 
and the broker procures a prospective purchaser, who refuses to complete 
the contract of sale unless the owner of the land will give him a warranty 
deed, which the latter, having a perfectly good title, declines to do, and 
the sale consequently falls through; the broker fails to fulfil the condi- 
tions of his contract, and is not entitled to commissions. 

Opinion by Foster, J. 
The Right of a Reai, Estate Broker to Commissions. 



I. In the absence of any special 
clause in the contract of agency 
affecting his rights, the claim of a 
real estate broker to commissions 
upon the sale or exchange of real 
estate placed in his hands for that 
purpose depends upon the comple- 
tion of the contract through his 
agency. "The fundamental and 
correct doctrine is, that the duty 
assumed by the broker is to bring 
the minds of the buyer and seller 
to an agreement for a sale, and the 
price and terms on which it is to be 
made, and until that is done his 
right to commissions does not ac- 
crue:" Sibbald v. Bethlehem Iron 



Co., 83 N. Y., 378. In order to 
fulfil thisduty, and substantiate his 
claim, it is necessary that he should 
produce a prospective purchaser 
who is able, ready and willing to 
take the land on the vendor's terms: 
Wylie v. Bank, 61 N. Y., 416; Mc- 
Gavock v. Woodlief, 20 How., (U. 
S.) 221; Kock v. Emmerling, 22 
How., (U. SO72; Keys w.Johnson, 
68 Pa., 42; Clendenon v. Pancoast, 
75 Pa., 213; Hyams v. Miller, 71 Ga., 
608; Kalley v. Baker, 29 N. E. Rep., 
1091; Garcelon v. Tibbets (the prin- 
cipal case) 24 Atl. Rep., 797. These 
terms must be strictly complied 
with in all essential particulars: 



1 Reported in 24 Atl. Rep., 797. 



